


c.  Payment of fees, pursuant to a contract approved in accordance with all applicable slatutes, to a
contractor or contractors, which may include the District, for the establishment and maintenance of
public access to the waters of Cuba Lake for the purposes of fishing, boating and other recreational uses,
and

d.  In connection with the use of the Cuba Lake Management Fund for capital improvements to the
lands and appurtenant structures necessary for continued protection and preservation of Cuba Lake, the
parties agree that the conternplated uses of the Management Fund under this Agreement shall be those
projects and improvements which shall contribute to the maintenance, enhancement and quality of Cuba
Lake. Use of the funds shall include, but not be limited to: planning, renovation, repair and upgrade of
the dam and spillway, construction of a public boat launch, water quality and other studies to develop
projects to improve Cuba Lake as a public resource and asset. The parties acknowledge that such
planning and projects may be multi-year in scope and implementation.

4. The District shall and hereby does assume responsibility for the collection and payment o the State
for the deposit into the funds of all rentals or fees for the use and occupancy of State owned lands within
Cuba Lake District.

5. Any income earned on monies within the Cuba Lake Management Fund shall be added to and made
available for the purposes of such Fund.

6. Any monies deposited into the Cuba Lake Management Fund in excess of the amounts necessary to
accomplish the purposes thereol shall, at the end of each State fiscal year, be transferred to and deposited
into the General Fund of the State.

7. Monies shall be paid out of the Cuba Lake Management Fund on the audit and warrant of the State
Comptroller on vouchers certified or approved by the Commissioner of General Services.

8. I, after having exerted its best ciforts to collect rentals or fees tor the use and occupancy of State-
owned lands within Cuba Lake, the District shall determine that one or more accounts are not collectable
by it, the District shall identify each such account to the Commissioner of General Services with a
request that such account be referred to the Attorney General for collection or eviction. The
Commissioner of General Services may recommend additional or different collection efforts, but shall
not unreasonably withhold its referral to the Attorney General. For the purposes of this paragraph, the
phrase “best efforts” shall be deemed to mean and include no less than three separate attempts to make
contact and to provide unequivocal demand for payment, by means including, but not limited to Certified
Mail, Return Receipt Requested or personal service attested to by affidavit.

9.  The State hereby appoinis the District as Manager, and the District hercby accepts appointment, on
the terms and conditions hereinafter provided, 1o manage and operatc Cuba Lake, said District to act as
an independent contractor and not as an agent of the State.

10. The District as Manager shall perform the following services:

a. Hire, or cause to be hired, paid and supervised, all persons necessary to properly maintain and |
operate Cuba Lake, who, in each instance, shall be the District’s and not the State’s employees; cause to
be discharged all persons unnecessary or undesirable; and cause to be included in each Budget (as
hereinafter defined) the services to be performed and the estimated cost of such employees including,
without limitation, fringe benefits, salaries, wages and workers” compensation msurance,

b.  Maintain and improve, or cause Cuba Lake, to be maintained and improved, as may be deemed
advisable by the State and the District, all such work to be completed in accordance with applicable



b.  Maintain and mmprove, or cause Cuba Lake, {0 be maintained and improved, as may be deemed
advisable by the State and the District, all such work to be completed in accordance with applicable
federal or State laws, codes, rules and regulations. Repairs or capital improvements involving an
expenditure in excess of twenty-five thousand dollars ($25,000) for any one item not listed in the Budget
shall be mude only with the prior approval of the State,

¢.  Recommend, and with the approval of the State, undertake or cause, all such acts and things to
be done at Cuba Lake as shall be necessary or desirable to comply with any and all orders or violations
affecting Cuba Lake issued by any federal, State, county or municipal authority having jurisdiction
thereover,

d. (i) As specified in the Budget, review and enter info contracts for the planning and supervision
of alterations or capital improvements to Cuba Lake and other services as shall be advisable, but any such
contract not described 1n the Budgetl which cannot by its terms be canceled on 30 days notice or less must
be authorized by the State, (ii) prepare an estimate for any supplies, work or service which is to be
performed by suppliers or service providers other than the District, including any work or service
requested by the State, and solicit bid proposals from at least three (3) qualified suppliers or service
providers on each requirement having an expected value greater than $15,000. Where competitive bids
arc not possible, documented single source justification shall be provided. All bids shall be controlled
and not opened until the time and date specified in the solicitation. Any variance greater than 15%
between the lowest bid and the Distriet’s estimate will be evalualed to determine the validity of the bid
solicitation. The District will maintain documentation of solicitation of proposals and of contract
awards, and (iii) no contract for work or service contemplated by the Budget but valued or bid in excess
of the amount budgeted, shall be undertaken without the prior approval of the State,

€. Purchase from monies available in the Fund all supplies and equipment necessary 1o properly
maintain and operate Cuba Lake, as specified in the Budget,

f. Check all bills received for services, work, and supplies ordered in connection with maintaining
and improving Cuba Lake and cause to be paid from money deposited in the Fund pursuant to the terms
of this Agreement all such bills,

g.  Set up and maintain orderly files containing insurance policies, correspondence, receipted bills,
contracts and vouchers and all other documents and papers pertaining to Cuba Lake and the operation
and maintenance thereof pursuant to this Agreement, and the District shall, upon request of the State,
make the same available to the State, and shall deliver the same Lo the State or its agents on demand from
the State,

h. Establish and maintain the books of account and other reports of the District detailing actual
operation and expenditures in accordance with generally accepted accounting procedures (GAAP)
consistently applied, and furnish to the State an annual audit and certified financial statement prepared by
a certified public accountant licensed in New York State of the books of account and other reports of the
District; such reports to be provided to:

Director of Financial Administration
NYS Office of General Services

¢/o Cashier

40" Floor, Corning Tower

Empire State Plaza

Albany, New York 12242



i, Cooperale with the State in regard to the preparation and filing on behalf of the State of any
certificates, docurnents or reports required by any governmental authority,

J- At least 60 days prior to the commencement of each year of this Agreement, prepare and submit
to the State for the State’s consideration a Budget (the “Budget”) setting forth the estimated expenses for
the next succeeding year. The State shall review the proposed Budget and within 30 days of its receipt
thereof, shall respond to the District identifying each approved expenditure and identifying any rejected
proposals.  The Budget shall be revised to reflect the State’s review and approvals or denials, The
District shall implement the revised Budget and shall be authorized to incur the obligations provided for
m the revised Budget, provided, however, the State shall have the night to make further revisions in the
revised Budget at any time, provided it notifies the District of any such further revisions; the foregoing
notwithstanding, during the first year that this Agreement is in effect, the parties shall agree upon and
adhere to a modified schedule appropriate to the circumstances,

k. On or before the 45 day of each calendar quarter, submit to the State a report for the preceding
calendar quarter showing, among other things, all payments on account of Operating Expenses for the
preceding quarter and the apgregate of all such payments made during the year in question and
comparing such payments on an item by item basis o the budget amounts of such payments for the year
n quesiion,

. Submit to State, no less often than quarterly, a surnmary detailing the District’s expenses for
payroll, payroll taxes, benefits, supplies and equipment,

m. Ensure that all work performed by the District or supervised by the District is performed in a
good and workmanlike manner by licensed or otherwise qualified employees and take reasonable steps to
ensure the work is free from defects, using new material unless otherwise specified, and to ensure that all
such work shall be compleled in accordance with applicable federal or State laws, codes, rules and
regulations,

n. The District shall provide State on request copies of the following: (i) bank statements, bank
deposit slips and bank reconciliation, (i1) detailed receipts and disbursements records, (iii) detailed
receivables reports, (1v) paid invoices, and (v) supporting documentation for payroll, payroll taxes and
benefits, and

0. The District shall require that any contractors/subcontractors retained maintain the following
insurance coverage, at such subcontractors expense, in the following minimum amounts (or such other
minimum ameounts as State and the District may specify from time to time): (i) workers’ compensation —
statutory amount, (il) employer’s liability, (iif} comprehensive general liability insurance, combined
single limil (personal injury and property damage) in the amount of $1,000,000 each occurrence,
$2.,000,000 aggregate, and (iv) automobile liability -- $1,000,000 each ovcurrence, personal injury and/or
property damage.

11. Tt is expressly understood and agreed that everything done by the District under the provisions of
this Agreement shall be done as an independent contractor and not as an agent of the State, and any and
all obligations, costs or expenses incurred by the District in the performance of its obligations under this
Agreement shall be paid out of sums as herein provided. The District may recover expenses, incured in |
the performance of its obligations under this Agreement, but only to the extent such expenses are
approved by the State, In no event shall an administration charge be approved by the State unless such
charge reflects the actual performance of duties.

12. At all times during the term of this Agreement, the District shall maintain in force and effect, with
insurance carriers licensed to do business in the State of New York and otherwise reasonably acceptable



to the State, the following insurance coverage in the stated ammounts (or such other amounts as the State
and the District may agree upon):

a.  Comprehensive general liability msurance including blanket contractual liability insurance,
independent contractors and personal injury, with limits of no less than $1,000,000 per occurrence,
bodily injury and/or property damage, combined $2,000,000 aggregate,

b.  Comprehensive autemobile lability insurance covering all of the District’s owned or rented
vehicles, or those of any contractor or subcontractor, used in connection with this Agreement, if any,
with policy limits of no less than $1,000,000 per occurrence, bodily injury and/or property damage, and

¢.  Workers’ compensation insurance and disability benefits as required by statute for all the
District’s employees, or those of any contractors or subcontractors, having any connection with the work
performed in connection with the Agreement. '

13. The District shall, from monies available in the Fund, forthwith procure and thereafter keep in full
force and effect a fidelity bond, which bond shall be satisfactory in form to the State, and be issued by a
bonding, insurance or casualty company satisfactory to the State, pursuant to which the State will be held
harmless by the surety, up to an amount of $400,000, (or such other amount the State may from time to
time approve based upon cost and funds available for the purpose) from any loss of money or other
personal property belonging to the State or for which the other personal property belonging to the State
or for which the State is legally liable, caused by, inter alia, larceny, embezzlement, forgery,
misappropriation, wrongful absiraction or any dishonest or fraudulent acts committed on or affer the date
hereof, by the District, its officers or employees.

14. The term of this A greement shall commence on the date hereof and, except as hereinafter provided,
shall terminate on the day immediately preceding the fifth anniversary of the date hercof.
Notwithstanding the foregoing, the State, may terminate this Agreement, on not less than ten (10) days
written notice, in the event that the District fails, as may be reasonably determined by the State, to
perform its obligations under this Agreement. The District may terminate this Agreement on any
anniversary date hereof provided however that the District shall have given 120 days prior notice thereof
to the State.

Neither party anticipates that such an action shall be taken except in extraordinary circumstances.
While the Agreement does not contain breach, notice and cure provisions, the expectation is that absent
an extraordinary circumstance, there will be appropriate dialogue between the State and the District as to
matters which would cause the State to take the drastic action of termination on short notice. There is
furthermore the ¢xpectation that should such short notice of termination occur, the State will honor
payment.of any budgeted project expenditures to which the District has become committed.

15. Upon fermination of this Agreement, the partics shall account to each other with respect to all
mnonies held m the Fund, and all uncompleted business, and the District shall deliver to the State all
origimal or certified copies of files, books and records and other insiruments relating to Cuba Lake that
may be in the possession of the District directly and relate to this Agreement and assign to State all of the.
District’s right, title and interest in all and to any and all contracts or agreements relating to Cuba Lake or
under or pursuant to this Agreement.

16. Upon the expiration of this Agreement as set forth in (a) above, the balance of the monies remaining
in the Fund shall be paid to the General Fund of the State, unless a new Management Apgreement 1s
negotiated and executed.



17. All notices, demands, requests or other communications which may be or are required to be given,
served or sent by either party to the other, shall be in writing and delivered personally or by certified
mail, return receipt requested, with postage prepaid, at the following address:

If to the District:  Attention: Chairperson
Cuba Lake
PO Box 201
Cuba, New York 14727

If to the State: Office of General Services
Attention: Legal Services
Corning Tower, 41* Floor
Empire State Plaza
- Albany, New York 12242

Fither parly may change the name and/or address provided above by written notice given as
aforesaid. All notices shall be deemed served on the date delivered personally and to the extent notices
are mailed as aforesaid, three days after mailing.

18. Subject to Section 18A hereof, this Agreement shall be construed and enforced in accordance with
the laws of the State of New York. Any and all actions or proceedings between the parties arising
directly or indirectly out of any transactions contemplated by this Agreement or the performance of any
obligation imposed upon any party hereto shall be litigated m, and the parties hereby choose, and consernt
to, as the exclusive venue for any such action or proceedings, federal or State courts located within the
City and County of Albany, State of New York,

18A . Dispute Resolution. Should any dispute arise between the partics regarding the interpretation or
application of this Agreement, the following process and provisions for resolution shall be mandatory
and exclusive:

a. Both of the parties to this Agreement shall utilize the provisions of this section in the eventi of a
dispute as to its interpretation or application. The provisions hercof shall not be used as a substilute for
the right to exercise discretion vested in a party pursuant to this Agreement or Chapter 242 of the Laws
of 2000,

b. The dispute resolution process (hercinalter “Process”) shall be commenced by notice in writing,
addressed, and delivered in uccordance with the notice provisions of this Agreement. Such notice shall
describe in sufficient detail the nature of the dispute, the position of the party invoking the Process as to
how the dispute should be resolved and the facts and argument supporting that position. A copy of the
notice shall be furmished to Counsel for the parties at the address listed in Paragraph 17 above,

¢. The party receiving the notice shall respond in like manner within five (5) business days of
receipt and the initiating party may reply to the response within three (3) business days of receipt of the
response. The initial notice, the response and any reply (collectively “Submission”) shall contain or be.
accompanied by any exhibits or documents supporting their respective positions including any affidavits
as to factual matters all of which shall be part of the Submission,

d. The full dispute Submission shall then be immediately referred to the Office of General
Services Deputy Commissioner for Real Property Management and Development or his designee for
decision and resolution which shall be rendered within five (5) business days of receipt. Should the



Deputy Comumnissioner or his designee require further information or explanation of position, the parties
shall be notified within the time frame for decision making and a teleconierence shall be arranged,
conducted and recorded at the conclusion of which a decision shall be rendered within five (5) business
days plus the number of days that may be allowed to the parties for any further Submissions following
the teleconference, '

e. Ifeither party is dissatisfied with the decision, it may within five (5) business days of the receipt
thereof, appeal the decision in wiiting to the Commissioner of General Services. The Commissioner or
his designee shall consider the appeal based upon the full dispute Submission together with any
additional argument the party appealing wishes {o make as indicated in its appeal to the Conumnissioner in
which case the party appealing shall be allowed five (5) business days o make any additional Submission
by way of argument. No further factual Submissions shall be submitted at the appeal stage. The other
party shall have three (3) business days to respond at which point the appeal shall be considered fully
submitted to the Commissioner or his designee unless leave is granted on request for additional written
argument which request must be made within one (1) business day of receipt of the response. The
Commissioner or his designee shall render his decision on the appeal within ten (10) business days of the
full Submission and this decision shall be final with respect to this dispute resolution process, and

f.  Any challenge to the final decision shall be in accordance with the provisions of Article 78 of
the Civil Practice Law and Rules; for this purpose only, the decision of the Deputy Commisstoner or his
designee pursuant to subsection 4 shall not be considered final.

19. This Agreement may not be assigned by the District without the prior written consent of the State
and any purported assignment without such consent shall be void and of no effect.

20. All of the covenants, conditions and obligations contained in this Agreement shall be binding upon
and tnure to the benefit of the respective suceessors and assigns of the State and the District to the same
extent as if each such successor and assign were in each case named as a party to this Agreement so long
as the intended assignee consents, in wriling, to assume all of the covenants, conditions and obligations
of the intended assignor, without reservation.

21. This Agreement may not be changed, modified or discharged except by a written instrument signed
by the State and the District.

22. Nothing herein shall be construed to prohibit the State, it State shall so elect, from performing work,
providing services, or securing the performance of work or the provision of services, directly.

23, 1If a lien shall encumber the Premises or any part thereof as a result of any unauthorized action or
omission on the part of the District, the District shall discharge such lien within thirty (30) days after
notice thereof from State. If the District fails to remove said lien within said thirty (30} day penod, the
State may cause that lien to be discharged at the District’s expense and recover its costs from the District
by deduction of all such costs and expenses {rom the management fee otherwise payable to the District.



IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year
first above written.

|
Approved this __ = S day Approved as to form this _[f ; day
of Zgbu«-c 2006” of Zég JUA M 2009

" DA G A Lot A/udﬂew Clegtug

State Comprroller

By  FatTeiwyn H. Ao




STATE OF NEW YORK )
) ss.

COUNTY OF fffbane) )

On the &%Lday of/[/ﬁww éﬁ;"'in the year 2006, before me, the undersigned, personally
appeared}@ijmf{«j Flowvy > personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his‘her/their
capacity(ies), and that by his/her/their signature(s) on the instrumerﬁ, the individual(s), or the

person upon behaif of which the individual(s) acted, executed the msirument.

Notary Public, State&{ﬁew York
Qualified in County of:
MyC ission Lixpires

THOMAS A, POHL
Nolaty Puit, Sizio of Mo Yoik
Appobisd bn Saretoga Courty ./
My Comssion Expires ,;nrﬁa’
PSORISTY

e e e



CUBA LAKE DISTRICT
BY: W

NAME. Dave Shemeld
Title: Commissioner

State of New York )
County of Allegany )58

On the [ 5‘/ day of \/207/‘0% in the year 290 (P before me, the
undersigned, personally appeared /l&{ )€, Sr A ry w,ﬁ&( , personally known to me or

proved to me on the basis of satisfactory evidence to be the 1nd1v1dual whose name is subscribed to

the within instrument and acknowledged to me that _Ag executed the same in A7 S capacity, and
that by signature on the instrument, the individual, or the person upon behall of which the

individual acted, executed the instriment,

/ﬂmw Aﬁl/u/ﬂ - -

S
Nota ary PubMc AN L P‘?,:-fg\a\! I Ng. ¥k
. i IR
! _camr“t 2126720 5%




CUBA LAKE, DISTRICT ’j
BY: /’"‘/ / v’(/ .

NAMT¥Fynnford J. Sweet
Title: Commissioner

State of New York )
County of Allegany )88

On the ! 0 day of k\()f‘&ﬂ \\Q’Lji__ in the vear Jﬁ iip before me, the
undersigned, personally appc,cued ka f\i\gu‘gj 3 Seel | per sonally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed to
the within instrument and acknowledged to me that \"& . executed the same in ¥, <, capacity, and
that by Y\~ signature on the instrument, the individual, or the person upon behalf of which the
individual acted, executed the instrument.

S N I A AL AL RS A AL AL AL AL A D

_ ;
\5 . L \% : PATRICIA L ROSENSWIE
- : S ey - Notary Pubic, Stats of New York
0wt o b NOSUNIERO yacqi o

Notary Public My Comenission Explres

T e T




CUBA LAKE DISTRICT
BY: W C-A,/z,/?//
NAME: Harry Keeley 7/
Title: Commissioner

State of New York }
County of Allegany ) &8,
# . :
On the (7 day of /%mmlwf _ in the year -voo¢& before me, the
undersigned, personally appeared Aarry Keeley , personally known to me or

proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed to
the within instrument and acknowledged to me that_Ae. _executed the samein A /s capacity, and
that by hes  signature on the instrument, the individual, or the person upon behalf of which the
individual acted, executed the instrument.

Notary Public

KAREN M. PERRIGD
KOTARY PUBLIC, STATE OF NEW YORK
# 02PES032893
QUALIFIED IN ALLEGANY COUNTY
MY COMMISSION EXPIRES SEPT. 16, 20 /0



CUBA LAKE DISTRICT

BY: &m@cﬂ ;Z (L—Zé)\tw
NAMLE: Gerald Collins
Title: Commissioner

State of New York )

County of Allegany )ss.;
¥ :
On the /¢ day of A 900 ewdie in the year Zoo ¢  before me, the

undersigned, personally appeared (& e yu (A £ p/liw’s , personally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed to
the within instrument and acknowledged to me that A executed the same in_4s3  capacity, and
that by A rg  signature on the instrument, the individual, or the person upon behalf of which the
individual acted, executed the instrument.

Notary Public

RS HEHE e «.ﬁ

HAROLD W. SWEET

Notaty Public, Staje of New York i

Quatilied in Caltaraugus Counly é
fleg. HISWS036275 i

Wy Comm, Expives 1121 Q0 24

R R




CUBA LAKE DISTRICT \
BY: M@/ & AN

NAME: Erick Laific ~
Title: Commisgioner

State of New York )
County of Allegany ) ss.:
On the /Y # day of ycember in the year &2¢0& before me, the

undersigned, personally appeared Erick Laine, personally known to me or proved to me on the basis
of satisfactory evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that _he executed the same in his capacity, and that by his signature on the
instrument, the individual, or the person upon behalf of which the individual acted, executed the

instrument.

CRIMI

Nétary Public J






